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THE IMPORTANCE OF THE AIT

Last July 1% the Agreement on Interna Trade (Al T) celebrated its second birthday. The
date - the same day as Canada’s birthday - is no coincidence. Thissymbolismisentirely
appropriate as the AIT is an important building block in keeping our country strong and united. 1f
Canadians are not free to buy and sell their goods and services, to practise their professions and
trades, and to invest on equal terms from coast to coast, how can they be expected to have a
sense of belonging to the whole country and not to just their province or territory? How can our
country expect to remain united?

The Canadian Chamber of Commerce feels very strongly about the need to strengthen the
ties that bind the provinces and territories together into the geographically difficult country we
cal Canada. Inthe early 1990s, we urged the federal government to take the lead in enlisting
provincial and territorid support for acomprehensve trade-liberdizing accord, which it did
culminating in the signing of the AIT in 1994. Now we are producing our third report that
focusses on Canada’ s economic union. Inour first report, published in May 1995 before the
Quebec referendum, we highlighted the importance of the interprovincid trade asan engine of
economic growth, focussing in particular on the links between Quebec and the other provinces
and territories.! In afollow-up report released in the fal of 1996, we examined the AIT from the
point of view of its contribution to the economy and nationa unity and found it sadly lacking in
several important respects.” This year, we return to take another look at the AIT now that it has
been in effect for more than two years. This report, which is based on extens ve interviewswith
federal, provincial and territorial officids responsible for making the AIT work, provides our
report card for the first two plus years of the AIT. It aso offers our suggestions and
recommendations on how to improve the AIT and strengthen the economic union.

Regrettably, our examination has found that progress towards a more united Canadian
market has ground to a virtual halt since the signing of the AIT. Numerous deadlines have been
missed for implementing the provisons of the Agreement. Moreover, there have been few, if any,
attempts to extend the coverage of the AIT to other economic sectors. The momentum to expand
trade within Canada has been stalled and the result is that hundreds of impediments to trade,
investmert and labour mobility continue to persist.

The problemis not that everyone cannot agree on the national interest in creating a
barrier-freeinterna market. Itisthat very narrow sectord or regiond interests, which benefit
from discriminatory trade practices, are often alowed to predominate. T hisis because of the
requirement for unanimous agreement before any concrete actions can be tekento elimnate
barriers. There will always beat least one recaldtrant province ready to stand inthe way of
progress to protect some special interest. We need to adopt some form of mgjority rule to make
sure that the national interest in a barrier-free internal market prevails.

The AIT istoo important to be |t to the federal, provincial and territorial governments.
Nothing lessthan the national unity of our countryisat ste&ke. The business community needsto



continuously challenge governments to create atruly national market for goods and services,
labour and capital. The Canadian Chamber of Commerce intends to be at the forefront of those
pushing for freer trade within Canada, and hence promoting nationa unity.

A REVIEW OF PROGRESS BY SECTOR UNDER THE AIT
Procurement

Aswe noted in our 1996 report, the procurement provisions of the AIT are one of the
great est accomplishments of the Agreement. In contrast to other areas of the Agreement, the text
of Chapter 5 isexplicitly rules-based, as opposed to principles-based, and holdsthe federal,
provincial and territorial governments to concrete commitmerts and specific deadlines.

While the Canadian Chamber was pleased at the ambitious scope of the original
procurement agreement, our pleasure has turned to increasing disappointment with the
unwillingness of governments to undertake the obligations they agreed to meet inthe AIT.

MASH Sector Negotiations

The achievements of Chapter 5 have been over shadowed by the failure to meet impor tant
deadlines consented to at the time of the origina agreement. By June 30, 1996, provinces and
territories were to have agreed to extend coverage of the chapter to municipalities, municipal
organizations, school boards and publicly-funded academic, health and social service entities (the
MASH sector). By the samedate, governments were also to have concluded negotiations aimed
a reducing the list of crown corporations and other gover nment entities excluded from the
provisionsof the Agreemert and at reducing the list of excluded services. While the federal
government is a Party to Chapter 5, it has only observer status for the purposesof the MASH
sector negotiations

MASH sector negotiations have been at a stalemate for some months, principally as a
resut of British Columbia’ sreluctanceto form part of an agreement covering thissector. Reports
arethat the other provinces and the two territories have approved a drat text.

Hopes were raised that there would be a breakthrough in MASH sector procurement
following the First Ministers Conference in St. Andrews in August 1997. At that time, Premiers
agreed to intengfy effortsto reach an agreement “in amanner acceptableto all jurisdictions, if
possible’. Unfortunately, the Premiers commitment have done little to galvanize the stalled
negotiations.

The chief opponent to an agreamert on MASH sector procurement is the government of



British Columbia. Provincid officias have cited concerns that an AIT accord liberalizing
procurement in the health and socia services sectors would undermine the exemption Canada
negotiated in the NAFTA for these sectors and would open the door to U.S. interests seeking
access as service providers. Thereault, in the view of British Columbia officias, would be the
end to a province' s alility to establish and enforce standards in health care, education and social
Services.

In a more gereral way, the British Columbia government’s attitude on MA SH sector
procur ement demonstrat es its uneasiness with the Agreement as awhole. The government’s
recent actions sugged a discormfort with rules-based agreementsthat would limit its future ability
to pursue policies favouring British Columbia companies or citizens over those of other provinces
and territories.

Given the reluctance on the part of the gover nment of British Columbia, the decision the
other parties face is whether they should strike an agreement among themselves that excludes the
dissenting provinces. The second question that needsto be addressed isif such an agreement is
achieved, should form part of the AIT or fdl outside its scope?

Someprovincial governmerts are uncomfortable with theidea of an accord that doesnot
include all provinces and territories, fearing the precedent that it would creae for future sets of
negotiaions. Others favour proceeding regardless and question why the progressof the mgjority
should be held up by ore or twointransigent players. Quebec has goparently gone &s far asto
maintain that any agreement excluding B.C. should explicitly provide that preference could be
given to suppliersfrom provinces and territories that form part of the agreement, over suppliers
fromB.C.

The question of whether an accord among al but one provincial or territorial gover nment
could or should form part of the Al T or be concluded as a separ a e, stand-done agreement is
expected to be discussed at a meeting of the CIT scheduled for Felruary 1998. The current view
of mog provincial officials isthat unanmity among all partiesis necessary for any measure
undertaken under the AIT. Thisis a position British Columbiafavours.

The Canadian Chanber issincaely disappointed that thePremiea's' strong staement a St.
Andrews on MASH did not result in an agreement under the AIT that covers all provinces and
territories. The procurement accord was one of the sterling achievements of the AIT and an
extension of itsscope to other areasof public sector purchasing is tremendously important, both
in economic terms and in terms of signaling a continued commitment to freer trade within Canada.

In our view, an agreement covering the mgority of provinces and territories would be
preferable to the current limbo characterizing this set of negotiations. We strongly urge
governments to work towards this end without further delay.



Crown Corporations

The AIT’s commitment to reduce the number of crown cor porations excluded from the
provisionsrelating to gover nment procur ement is another deadline missed. Progress on this front
was to have been made by June 30, 1996.

The AIT’s provisions related to crown corporations are grikingly unbaanced. Some
provinces — notably Saskatchewan, Quebec and British Columbia —included lengthy lists of
government entitiesthey wanted excluded from the requiremerts of Chapter 5. Others for
example, Ontario, Manitoba, Albertaand the Northwest Territories, submitted no requestsfor
exclusion. Hence, some governments have a much higher stake in the negotiations over crown
corporationsthan others.

Productive discussions have taken place based on proposals submitted by the government
of Quebec to bring more crown corporations under the coverage of Chapter 5 and to tighten the
definition of excluded entities. Several provinces and territories that wer e notable for having
provided lengthy lists of non-covered or non-intervention entities as part of the origina AIT have
indicated a willingness to shorten their lids considerably. Saskatchewan, in particular, has moved
aconsiderable digance in thisregard. However, other provincial governments, notably British
Columbia and New Brunswick, have been unwilling to bring more of their provincial crown
corporations within the scope of the chapter. It could be that crown corporations is another area
where a plurilaterd, as opposed to a multilaterd, solution might be the eventud result.

Excluded Services

Another important deadline that governments have failed to meet is a commitment, made
in Annex 502.1B, to shorten the list of services excluded from the agreement. This obligation,
which was to have been met by July 1995, was meant to address such matters as t he procurement
of medical, engineering, legal and architectural services as well as advertizing and public relation
services contracted by governments.

Given the importance of provincial and territorial expenditures on procurement in these
areas, we condde the failure to conclude negotiations on excluded services to beamgor
disappointment. Our frustration is compounded by the fact that recent international trade
negotiaions under the GATT have targeted trade bariers in the servicessector. The failure to
address internal trade barriers hampers our international competitiveness, not only in the services
industriesthemselves but inthe manufacturing and resource sector that rely on these services as
an important input.



Electronic Tendering System

On the positive side, commitments made in the AIT to put into place a standardized,
national dectronic tendering system have beenrealized. A nation-wide service has been
operating since June 1, 1997 run by Cebralnc., a subsidiary of the Bank of Montred. An
enhanced verson of the network became operational lagt fall.

The achievement on electronic tendering is meaningful for two reasons. First, and most
obviously, it demonstrates that Ministers are prepared to respect their obligations under the
Agreement and are capable of conducting the necessary negotiations to bring this about. Second,
the electronic tendering system will vastly open the procurement market in Canada, diminishing
the importance of government rules, regulationsand negotiations. Asan illustration of this, a
number of MASH entities across the country (such as the University of Calgary) have indicated an
interest in becoming part of the national electronic tendering system and others (including
Edmonton’s Grant McEwan College) are already part of the system, realizing that the advantages
in terms of cost savings and access to awider range of suppliers could be considerable. This,
combined with efforts underway in a number of MASH ingtitutions to pool their procur ement
needsin orde to save costs allows someinditutions and their suppliers to operate under a more
open procurement regime inspite of the falure of governmentsto achieve a MASH sector
agreement.

Investment

The AIT’ srequirement for far treatment of out-of-province investors and its Code of
Conduct on Incentives has aready been the focus of much attention and some conflict.

Corporate Registration and Reporting Requirements

The investment chapter sets out only one notable area for future negotiation. By July 15,
1995, parties were to have prepared an implementation plan for the reconciliation of provincial
and territorial corpor ate registration and reporting requirements. After protracted negotiations,
provinces and territories have reached an agreement that they will submit to the CIT for formal
approval & its upcoming meeting inFebruary. Theresult will be asingle window for the filing of
information with access provided to authorities in the other provinces and territories. While
technol ogical advances that permit the sharing of information across jurisdictions provided much
of the solution in this area, the negotiations still stumbled over a couple of issues. The chief was
revenue splitting — a critical matter in times of fiscal restraint. Other sore points concerned
matters of consumer security. The gnaller provinces and territories, recognizing that they are
likely to be served by corporations registered and based in Ontario, rather than the other way
around, needed assurances that ther standards would not be compromised. These concerns were
largely accommodated by provisions to allow individual provinces and territories to request
additional information.



Code of Conduct on Incentives

Despite the absence of large areas of negotiations, Chapter 6 has been the focus of much
activity over the past two years. Most of this attention has centred on an annex to the chapter
that sets out aCode of Conduct on Incentives The Code prohibits provinces and territories from
offering direct and indirect finandal incentives aimed at attracting enterprises to its territory from
other parts of Canada. It also bans provinces and territories from providing subsidies to business
that would result in the business undercutting competitors in other provinces and territories.

It has recently become apparent that provinces and territories have quite different
opinions on how the Code should be interpreted, reflecting their divergent philosophies on the
issue of industrial incentives, not only among provinces but among businesses and Canadians
generdly. Atthe August 1997 Premiers’ Conference, it was agreed that Ministerswould
“examine, as amgjor priority, potential clarifications and improvements to the Agreement’s Code
on Conduct on Investment Incertives.”

On one side of the incentives debate are those that support some latitude in rules
governing investmert incentives to permit smaller provinces to use location incentives to attract
businesses and encourage the expansion of local firms. This view has been exemplified by the
gover nment of New Brunswick which has maintained that flexibility is needed in the crafting and
interpretation of incentive rules to reflect the reality of the global marketplace.

On the other side of the investment incertives issue is British Columbia. While British
Columbia stops short of calling for tougher rules in Chapter 6, the province has linked its
reluctance to deal with other AIT mattersto the Parties failureto cometo grips with investment
incentives. British Columbia’ sfirst dtercation over incentive incentiveswasthe UPS dispute with
New Brunswick. More recently, British Columbia refused to allow shipyards located in other
provinces and territories to bid on the procurement of ferries by the British Columbia Ferries
Corporation. In defending the action, Premier Clark stated: “I am not going to allow subsidized
shipyards in Quebec or New Brunswidk to build British Columbia ferries”

Disputes over Investment

The highest-profile dispute over investment concerned the New Brunswick government’s
subsidy to United Parcel Services (see box). However, other disagreements over invest ment
incentives continue to crop up on aregular basis.

While not a full-fledged dispute, British Columbiais apparently pursuing reports that a $5
million forgivable loan from the Saskatchewan government was behind a decision by
Intercontinental Packersto close its Vancouver meet- packing plant and consolidate its oper ations
in Saskatchewan.



Suggestions have dso been made that Nova Scotia’ s commitment to contribute $12
millionto AT&T’ s employee training and recruiting costswas behind the corporation' s decison
to locate a new telephone call centre inHalifax. Ironically, Nova Scotia won the businessin an
aggressve marketing efort over New Brunswick.

The UPS Dispute

Thefirst public test of the AIT’s Code of Conduct on Incentives was the British
Columbia - New Brunswick dispute over United Parcel Service (UPS). UPS accepted a $6
million subsidy package to move its 900-job oper ation from British Columbia, Ontario and
Manitoba to New Brunswick in 1995. New Brunswick’s position was that its subsidy offer
pre-dated the entry into force of the Al T, and therefore was not covered by the Agreemert.
Asaresult of New Brunswick not engaging in the agreement’ s dispute settlement process, the
case did not proceed. The question of whether one province (in this case, aparty to the
dispute) can exert veto power over decisions to invoke the dispute settlement mechanismwas
neve challenged by the other provinces or territories at the time.

While New Brunswick’ s subsidy might not have violated theactual letter of the AIT,
it offended the spirit of the agreement. Moreover, by not addressing British Columbia’'s
concernsinthe UPS case, New Brunswick also paid a high price. British Columbia’ s sense of
frustration over investment incentives remains and threatens to scuttle progress towards freer
interral trade

Subsidies and Trade Remedies

The government of British Columbia’s linking of the procurement and investment
incertives issues is understandable. Why should a province openits procurement to firms located
in other provinces and territories if those provinces and territories provide subsdiesthat give their
businesses an unfair competitive advantage over other bidder s?

In many respects, concerns over what many consder to be runaway subsdization by
provincia and territorial gover nments are misplaced. The fiscal crisis facing most provincia and
territorial treasuriesmakes industrid subsidies a barel y-affordable luxury. As the budgetary
Stuation showslittle Sgn of imminent improvement, it might be that government subsidies will
dwindle to mere shadows of their former selves Nevertheless, the perception of atrade
impediment isoften more important than the reality. The concerns of British Columbia and other



provinces and territories must be treated serioudy if progressisto be made in other areas of the
Agreement. Unless British Columbia receives the assurance it seeks on the subsidy issue, it might
not be prepared to make the compromi ses necessary to move forward in other areas of
negotiation.

Subsidiesis one area where international trade rules have more hite thaninterprovincial.
In the international gohere, countervailing duty measures provide a means for countries to ensure
that their enterprises are not disadvantaged by subsidized competition from other jurisdictions
Producers who believe that they have suffered injury or are threatened with injury from subsidized
imports can petition their government to bring a case againgt the offending country. The
producers have to prove the existence of the subsidy, the fact that it is a prohibited subsidy under
the international agreements and that the subsidized imports have caused, or threaten to cause
them harm. If they are successful, spedal duties are imposed on the subsidized imports, the effect
of whichis to negatetheimpact of the subsidy.

While it is impossible to imagine how one provinceimposing countervailing dutieson
another coud eve bejustified in the federal context, the idea of asubsidy code and measures to
address subsidized competitionisone that has some merit for internal trade It is ludicrousthat a
Canadian producer faces the prospect of a countervailing duty adtion if it sells subsidized product
into the United States or another foreign country, but it isfree to sell the same product in the
neighbouring province, even if its subsidized prices cause serious harm to its Canadian
competitors. The message to provinces and territories should be clear: subsidize if you must, but
do not expect that you are entitled to sell in other provinces and territories at subsidized prices
and take business away from non-subsidized enterprises.

The first step to resolving the issue of subsidies and investment incentives is to develop a
clearer list of what isalowed and what is not in the realm of provincia subsidies. Provinces and
territories could adopt the WTO practice of categorizing subsidies into those that are prohibited,
and could attract trade action (e.g. “export” subsidies and direct grants and tax incentives), and
those that are acceptable (e.g. R&D assistance, Employment Insur ance payments). The next
requirement would be afully ernforceable dispute settlement system that would require an
offending province to discontinue the offensive subsidy practices, or face retaliation in some other
area. For example, firms based in another province could be denied access to procur ement
busnessif they are found to benefit from prohibited subsdies. M easures such as these could
provide British Columbia and other provincia and territorial governments the comfort that they
need to address trade barriers in other areas

Clarifying the AIT sruleson location grants and subsidiesis only afirst step to resolving
this contentious issue. The effectiveness of the rules would be greatly enhanced by afully binding
dispute settlement system to provide the “teeth” to ensurethat provinces and territories comply
with the AI T’ sprohikition against job poaching using taxpayers morey.



Labour Mobility
Difficulties Due to Independent Regulatory Bodies

Labour mobility is an areawhere it is difficult to make progress because of the
independence of the provincial and territorid non-governmental regulatory bodies. An additional
weakness of the chapter isthe absence of firm deadlines with virtually all obligations requiring
compliance only within a vaguely specified “reasonable period of time.” Neverthdess, it must be
admitted that, within the framework of this unambitious schedule, the process of implementing the
chapter has gotten underway. The Forum of Labour Market Ministers has prepared awork plan
for implementing the obligations of Chapter 7 of the agreement as required. Officid contact
persons have been designated to receive complaints. Thefirst annual report on the chapter is
dready avalable on the Internet site and the second annud report has been prepared and is
scheduled to be released after the next meeting of Labour Market Ministerson January 22-24.
The process of securing mutual recognition of occupational qualifications among 400
provircial/territorial regulatory bodies covering 50 regul ated professons began on schedule.

Guidelines Sent Out

In July 1996, aletter was sent out by provincia and territoria ministers of labour to non-
governmentd regulatory organizations in ther provinces and territories asking them to comply
withthe labour mohility chgpter. Thismeans: removing residency requirementsas a condition of
employment or €ligibility to practice an occupation; making sure that practices for licensing,
certification or registration of workers inaregulated profession are based mainly on competence
and do not create needless barriers to labour mobility; and reconciling differences in occupational
standards and working toward the achievemert of mutual recognition of competencies. Detailed
guidelines have been provided to regulatory bodies for comparing standards for each regulated
occupation to establish the degree of commonality and to facilitate mutual recognition.

Financial Assistance Provided

A new program was also created by the federal department of Human Resources
Development (HRD) to provide finandal assistance to occupationd regulatory bodies to support
thelr work to recondle standardsand to remove interprovincial barriers to the mohlity of
workers. Thisisan important initiative

A real stumbling block to progressin reducing regulatory barriers to labour mobility isthe
inability or unwillingness of regulatory organizations to act expeditiously. While some regulatory
bodies are jedlous to maintain their independence to set standards, others simply lack the
resourcesto get together and tak to their counterpartsin other provinces and teritories. Some
strategic financing can help to bring these groups toget her and facilitate progressin achieving
mutual recognition of occupaional standards. Another goodidea that has been suggestedisto
hold a conference to bring the regulatory bodies together to learn from each others’ experience.



Need Firm Deadlines for Compliance

One of the main reasons that there has been so little substantive progress to date is that
occupational regulatory bodies are given an unspecified “reasonable period of time” to comply
withthe provisions of the chapter. Thisismuch too vague and invites obstructionism and foot
dragging. A greater sense of urgency would be created and the removal of barriers to labour
mohility would be accderated if afirmtarget date for compliance wereset. |f the bodies do not
comply voluntarily by the specified date, appropriate regulatory or legidative changes should be
considered. One way of encouraging progress would be to select a few professonsthat were
willing to participate and to assist them to be a model for others.

Red Seal Program Should be Expanded

In addition to the regulated occupations, there are regulated trades. The Red Seal
program establishes interprovincial sandards for gpprenticeship and examinations which enable
qualified workers in many tradesto practice throughout Canada. This program is a key pat of
the AIT and needs to be expanded.

Disputes

Labour mobility isthe one aspect of the AIT that impacts most directly on individuals and
that understandably people feel most strongly about. For this reason, the labour mobility chgpter
has given rise to the second largest number of disputes after procurement - 9 out of atotal of 34
since the agreement came into effect (up to December 10, 1997). Cases have involved health care
workers (see box on dental assistant), pharmacists, embalmers and accountants anong others.
The results must be discouraging to those who may have amilar grievances. Only one of the cases
has actually beenresolved so far, two cases are still pending and six cases have been dropped,
denied or judged to have no basis.

A magor disappointment was the break out of a long-festering dispute between Ontario
and Quebec over construction labour mobility. It was resolved outside of the AIT in abilateral
agreement only after Ontario threatened to barr Quebec construction wor kers from employment
in Ontario. This callsinto question the relevance of Chapter 7 of the AIT and the Agreement’s
forma dispute settlement provisonsin generd.

But Still Better than in Other Countries

On the bright sde Chapter 7 goes far beyond what isavalable inany other federation or
under any trade agreement. The United States hasno comparable guarantee of labour mobility.
The EU has something similar on labour mobility, but it focusses on diplomas not occupational
licenses. The lig of professions dlowed entry unde NAFTA does not provide for recognition of
credentids. Thereisno labour mobility section of the WTO agreement. On labour mobility, the
AIT is pioneering.
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Alberta Dental Assistant Moving to Manitoba

A denta assistant who moved from Albertato Manitoba was not able to practise
because he qudificationswerenot recognized even though shealready had a valid Alberta
license. To continue practicing, she would have to be retested in Manitoba prior to being
licensed at a cost of $3,000 and sigrificant delay. She got the Alberta government to take up
her case which is now pending under the dispute settlement mechanism of the labour mability
chapter. A key issue to be resolved in thedigute is what constitutes a* reasonable period of
time” for the provincial regulatory body concerned to make sure that its licensing practices are
based mainly on competence and do not creste needless barriersto labor mobility. Manitoba
has argued that it still istoo early to have worked out dl the differences in requirements. T he
issue, which was not resolved in consultations between the parties has gone to Chapter
assistance wher eby the Forum of Labour Market M inisters has been formally requested by the
parties to provide assigance in attempting to resolve the matter. This assistance cantake a
variety of formsincluding conciliation, mediation or recommendations. In this particular
cas, it will involve trying to get the provincial dental associationsregul aing dertal assgants
to come to some sort of agreement.
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Consumer-Related Measures and Standards

Conaumer-related measures and gandards is another area where governmentswere dow
In meeting even the minimal objectives that wereset out inthe AIT.

While the Canadian Chamber is discouraged with the AIT’s unambitious work plan and
the missed deadlines, it must acknowledge that the AIT’ s provisonsdealing with consumer-
related measures and standards are a useful example for what could be accomplished in other
sectors. The combination of general principles and concrete deliverables has been a good model
for negotiations. Hopefully, the progressthat has been achieved to date will create some
momentum for tackling other barriers that exist in this sector.

An End to Discriminatory Fees

The Parties have met the requiremerts of the agreement with resped to discriminatory
licensing, certification and registration fees. All jurisdctions have reviewed their fee gructure
with only one province -- Prince Edwad Island -- find ng an instance in which higher fees were
charged to out-of-province applicants. PEI has revised its policiesto eliminate the differertial fee.

Progress in Reconciling Consumer Standards

The three areas set out in Chapter 8 for reconciliation are standards governing direct
selling, upholgered and stuffed articles and the cos of aredit disclosure Anagresment to
harmonize direct slling measures was to have been reached by July 1, 1995, with implementation
by July 1, 1996. A final agreement has recently been reached in this area and has received
approva by consumer Ministers. Mogt jurisdictions, not ably, Manitoba, Saskatchewan and
Alberta, have dready made the legidative revisons that are necessary to implement the
agreement. Others, such as Quebec and New Brunswick have introduced the proposed changes
and they are awaiting formd legidative gpprova. It isexpected tha the agreement will be fully
implemented shortly.

An agreement has also been reached to eliminate the duplication and inconsstency in
regulationsrelating to upholstered and stuffed artides. Only four jurisd ctions are &fected --
Ontario, Quebec, Manitoba and the federal government (Alberta had regulationsin this area but
dispensed with them on entering into the AIT). Reportsindicatethat the relevant governments
have made the regulatory changes necessary to implement their agreemert in this area.

The final area for reconciliation, measures relating to cost of credit disclosure, has fallen
behind schedule. However, an agreement in principle has reportedly been achieved that would
provide a standard template for consumer credit disclosure to be used across the country.
Officialsare now in the process of drafting guideines to be used by governments in revisng their
legislation inthisarea.
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Areas for Future Work

In light of the progress made in the area of consumer related measures and standards, the
obvious question isthe committee s game plan for the future. The agreement alowsfor the
recorciliation of additional matters and a report has been prepared for Minigersthat both
suggeds waysto reduce the effects of using the “ legitimate objectives’ exemption asa barrier to
trade and proposes some other areas for harmonization.

In the broader context of internal trade barriers, the reconciliation of consumer measures
and standards must be considered one of the least contentious areas of interprovincial negotiation.
Y e, the failure of governments to fully come to grips with this issue imposes a burden on the
business comnmunity and creates confusion for consumers. We urge governments to establish, asa
priority, a concrete program to identify and address overlapping and contradictory consumer
regulation across jurisdictions.

Agriculture and Food Goods

The agriculture chapter of the AIT isregarded more as a statement of principles than asa
serious attempt to reduce interna trade barriers. It deftly avoids any commitment to addressthe
really toughissues plaguing internal tradein agricultural products, such as supply management,
recognzing that progress in this area will be dictaed by internaional trade deve opments not
domestic political resolve.

Whether governments like it or not, they might not be able to completely avoid a
confrontation over internal trade in agricultural products. The decision by Unilever to challenge
the government of Quebec’ srestrictions on margarine colouring mght force an examination of
provincial restrictions, and particularly those affecting supply managed products.

The International Imperative

There is no doubt that actions in the international sphere will determine many Caradian
agricultural policy developmerts ove the next decade andit is probably more productive for
Canada to trade off changes in our domestic agricultural programs for reductions intrade barriers
in the United States, the European Union and other countries. This does not mean, however, that
the AIT could not have played animportart rolein preparing Canada’s agri cuture secor for
heightened world competition. Halting though its progress has been, inevitably, international
trade inagricultural products will be libealized. Canada narrowly won a recent NAFTA
challenge of the high tariff rate quotas protecting our dairy, egg and poultry sectors. We face
another challenge shortly withthe U.S. government’s dedsonto undetake aWTO cdhallenge of
our two-price pdicy for industrial milk. TheUnited Staes has these lucrative markds in its
sights and it is only a metter of time before it renews its attempts to reduce the prohibitive import
barriers protecting these industries. The chalenge for Canada is how best to prepare our agri-

13



food sector to take advantage of the new global competitive redlity.

Sadly, the AT missed mary opportunitiesto better position our agricutural sector for
increased international competition. Short of eliminating the powerful marketing boards, much
could still have been accomplished in the dairy, poultry and egg sectorsto encourage the
rationalization of production within Canada, in anticipation of heightened competition from the
United States and abroad. For example, the relaxation of provincia production quotas and
measures to permit interprovincia trade in some of these commaodities would have been a first
step towards greater domestic competitiveness. Inahog of other areas from inspection
standards, packag ng requirementsand phyto-sanitary measures, the Al T missed the chance to
raise the level of our game.

Modest Progress in Some Areas

In spite of its unambitious goals, progress over the past two years in the few areas Chapter
9 sets out to liberalize has been otty at best. On the plus side, the federal government did megt
its commitment to eliminate the Western Grain Transportation Act, athough fiscal demands
would likely have dictated the same outcome. Progressis being made to both identify and tackle
technical barriersto trade. At the urging of Prince Edward | dand and New Brunswick, work is
underway to develop afederal standard for small, round potatoes that will allow growers in these
provinces and territories to tap markets in central Canada. Discussons are underway to reduce
technical barriers in a number of aresas, including restrictions on the interprovincid transport of
bulk produce such as goples and potatoes redraints on the marketing of imitaiondairy produds
and butter/margarine mixturesin some provinces and territories and to devel op comnon
standards for fluid milk production.

Progress in reducing internal trade barriers is hampered by the fact that the agricultural
sector differs vadly in character from one province to another. The western provinces are
dominated by industriessuch as red meat and grains where interprovincial trade barriers are a
minor issue. While provinces such asAlberta are particularly impatient with the slow progress,
they are acutely aware of the regional sensitivitiesthat permeate all negotiations in the agricultural
area. Inparticular, other provinces and territories are sensitive to the didocation that would be
caused to Quebec, which accounts for haf of the country’sindustrial milk production quota, by
efforts to liberalize trade in this area.

Missed Deadlines

Parties failed to meet the September 1, 1997 deadline for including technical barriers with
policy implications within the scope and coverage of Chapter 9. Recognizing the difficulties
encountered when attempting to dismartle trade barriers on a case by case basis agriculture
ministers agreed at ameeting in July 1997 to work instead at developing aset of principlesto be
included in the Chapter 9 that would discourage the establishment of new barriers and ensure the
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same treament for producers in all provinces and territories. Thisproposal will be dscussed with
stakeholders inthe coming year and reconsidered by Ministersin 1998.

Dispute Over Margarine Colouring

Under pressure from its dairy lobby, Quebec decided to ignore acommitment made in
the AIT to eliminae its requirements governing margarine colouring by September 1, 1997.
Asaresult, Unilever Canada Ltd., which sells Fleischmann’s, Monarch and Becel margarine,
has prompted a chdlenge of the Quebec restrictionsunder both the NAFTA and AIT.

Quebec’ slongstanding regulations prevent margarine sold in the province from being
butter-coloured. Until recently, Ontario and Prince Edward had similar requirementson
margarine colour. However, they have not enforced them since provincial and territorial
Ministers of Agriculture agreed in 1994 to eliminate the restrictions a commitment that was
later made part of the AIT. The AIT commitment was made, not because Minigers were
particularly intent on removing internal barriersto trade in agricultural products, but because
they believed that such redrictions were inviolation of Canada’ s international trade
obligationsand would have to be removed in any evert.

As aresut of Quebec’s regulations manufacturersare forced to mantain separae
inventories for the province, which increases their cost of doing business. Manufacturers and
oilseed producers see the Quebec measures as both an internal trade restriction and as another
example of the lengthsto which the government will go to protect dairy producers againg fair
competition from non-dairy substitutes. The Quebec market for margarine is estimated to be
$60 million.

The AIT challenge wasbrought in November 1997 by the Governrment of Ontario,
since Unilever, as abugnessentity, does not have direct access to the Agreement’s dispute
settlement provisons. The next stage in the resolution of the dispute is formal consultations
between the two governments. If negotiationsfail to resolve theissue, either government
could request the formation of adispute settlement panel.

As with many issues inthe internal trade sphere, the margarine dispute has an
internationa trade dimension aswell. Unilever has maintained that Quebec’ srestrictions
violate both the WTO and NAFTA phyto-sanitary provisions (which essentialy require any
suchrestrictions to be based on scientific principles and be necessary for the protection of
human, anima or plant hedth). Hence, the matter could resurfacein other fora, pecifically
under the WTO or NAFTA'’ sdispute settlement provisions.
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Alcoholic Beverages

While under the AIT governments have agreed not to discriminate againgt dcohoalic
beverages produced in other provinces and territories on the basis of listing, pricing, accessto
points of sale, distribution, merchandising and service costs associated with acoholic beverages,
and not to impose obstaclesto the interna trade in alcoholic beverages, there are ill certain non-
confor ming measures and exceptionsin effect. Some of these were supposed to be reviewed by
now, but so far not much progress has been made in negotiating their eimination.

We find thelack of progressto be rathe ironic, in light of the minimal commitments
entered into by provincial governments. The AIT’ s provisions dealing with alcoholic beverages
largely play “catch up” to what Canada agreed to inthe NAFTA and GATT negotiations and
what we have been forced to concede as aresult of internationa challengesto our liquor pricing
and didribution policies. Alcohalic beveragesisone areawhere governments had little
dternaive but to provide access to products from other provinces, sincethey are no longer able
to discriminate against out-of-country product. Still, protectionist practices persist, and
governments show a stubborn reluctanceto dismantlethem.

Non-Conforming Measures

Nova Scotid s differentia floor pricing mechanism for out- of-province beer (and the
reciprocal treatment of Nova Scotia beer by other provinces and territories) should have been
reviewed July 1, 1996. Increasesin the price of Nova Scotia beer have narrowed the price
differential infavour of Nova Scotia beer, but a price differentia still persists.

Discussions are still ongoing between New Brunswick and Ontario over the technicd
barriers Moosshead Brewery faces in the Ontario market (see box). If New Brunswidk isnot
satisfied, it hastheright to impose adifferential cost of service, fees, or other charges on any
other province or territory that levies higher costson its beer. Quebec has also reserved the right
to impose differential costs on New Brunswidk beer if New Brumswick imposes higher cogs on
Quebec beer. So far New Brunswick has not impaosed higher cogts, but the threat remainsin
effect until the issue is resolved.

Quebec hasretained its requirement that wine sold in grocery stores be bottled in the
province. Itisconcerned that opening up grocery stores to wine from other provinceswould
require asimlar opening for American and European wine because of Canada’ sinternational
trade obligations. But it had agreed to negotiate with British Columbia equivaent access for wine
and wine productsof the othe province by July 1, 1996. So far no agreement hasbeen reached.
British Columbiain turn has reserved theright to apply reciprocal measuresto Quebec wine
Surprisingly, given the larger size of its wine industry and its proximity to Quebec, Ontario has
expressed no reservation.

Other non-conforming measures related to beer sold in Newfoundland and Newfoundland-
produced beer, and the timetable for the progressive eimination of mark-up differentials for wine
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produced with Canadian grapes remain in effect. Exceptions allowing Ontario and British
Columbia to continue distribution policies that discrimnate in favour of their own wines also
remainin place.

Moosehead Beer

Moosehead is a smal New Brunswick brewery that has encount ered numerous and
formidable obstaclesin sdlling its beer in other provinces. It was only after aGATT ruling
served asacatdyst for a Canada-United States Beer Agreement which opened up the
Canadian market that Moosehead finally got on to the shelves in many provinces.

In Ontario, the Beer Store, which is owned by the two largest Canadian breweries,
has a provincially guaranteed monopoly over the distribution of beer. Moosehead, which can
not ship diredly to the Beer Store but must deal through the LCBO, still facessome technical
barriers impeding its access to the Ontario market. The Durham warehouse of the LCBO
where Moosehead must deliver its product will only accept one truckload of beer per day
which Moosehead says is not enough to meet demand for its product. In addition, higher
handling charges are levied on Moosehead because the war ehouse isnot well set up to handle
the dgribution of beer. Thisputs Moosehead at acompetitive disadvantage compared to
Ontario breweries tha can ship directly to the Beer Store. Moosehead has complained that as
soon as one technical barrier isresolved another crops up.

In Quebec, Moosehead also faces daunting technical barriers. Most importantly,
Moosehead is not allowed to sell beer ingrocery stores as can Quebec breweries To
overcome these obstacles, Moosehead has been going through along and drawn-out process
to obtain alicenseto sell beer in Quebec.

As aresponseto the barriers Moosehead faces New Brunswidk initiated areservation
under Chapter 10 of the AIT that enables it to put similar barriers in the way of central
Canadian brewers shipping into New Brunswick. Quebec has responded with a counter
reservation of its own.
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Voluntary National Standards

Wineand winre products labelling, legislation, regulations and policy have not yet been
brought into conformity with the voluntary national standards recently approved by the Standards
Committee on Wineof the Canadian General SandardsBoard. Provinces and territories are
willing to consider changing policies and practices but changes requiring legislation are not a
priority. There areno agreed upon deadinesand no work plan. Action is bang left up to
individual jurisdictions.

Further Liberalization Not a Priority for Governments

Further progress in liberalizing interprovincial trade in alcoholic beverages does not seem
to be apriority. Theinterprovincid market in liquor, wine and beer was opened up by a seriesof
GATT pand rulings. The AIT initidly did not go much further. 1nthetwo years sincethe
agreement came into effect, there has not been any significant additional progress.

Natural Resource Processing

As gated in our 1996 report, thenatural resources provisions of the AIT area mgor
disappointment. They will do littleto liberalize interal tradein natural resource products or to
constrain governments that are intent on favouring local producers over those from other
provinces and territories. Among the practicesnot subject to the provisions of Chapter 11 are
licensing, registration or any metters relating to the disposition of forestry, fisheries or mineral
rights as wdl as management and conservation polides for these sectors. The AIT also failsto
addressthe mgor issue affecting this sector, namely the access to and management of theprimary
resource.

Few Deadlines

Beyond a vague commitment to reconcile measures affecting trade in processed natural
resources, the only requirement of Chapter 11 is to establishaworking group. This latter
requiremen was met, mere days before the deadline set out in the Agreement. While the group
has met by telephone, it has not shown any real interest in reconciling measures affecting tradein
processed natural resourcesor in extending the scope of the chapter.

Disputes
There has only been one dispute affecting naturd resource productsand that failed to
materidize into a full-fledged issue. Alberta expressed concern about a British Columbia pilot

project that appeared to favour British Colunbia secondary manufacturers over out-of-province
operations. The program expired and no further action was taken.
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Areas for Future Work

There has been minimal progress since the AIT was signed to introduce rules governing
internal tradeinthe naturd resource sector. At a minimum, governments should be expected to
estalish firmdeadinesfor recondling measures that have an impact on trade in the processing of
natural resources. They should a9 take a serious |ook at the four provincial programs that
explicitly restrict trade in natural resour ce products and are exempted from the provisions of the
AIT: British Columbia and Alberta’s restrictions on log, chip and residual exports, Quebec's
export measures on unprocessed fish and the Newfoundland’ s Fish Inspection Act which requires
fish to be processed at facilities licensed under the Ad.

Energy

Provinces and territories were unable to agree on energy matters at the time the AIT was
negotiated and put this area off for future discussion. The deadline for completion of negotiations
(July 1995) passed without an agreemert being achieved, further testimony to the inertia that has
characterized internal trade discussions.

This lackadaisical attitude changed, however, when arecent U.S. regulatory ruling forced
gover nments to address the question of cross-boundary transmission of electricity or risk losing
access to the lucrative U.S. market. Inresponseto thisthreat, internal trade negotiations went
into high gear and an agreement on energy is near completion, with only a few loose ends
reportedly remaining. The aitical issue of cross-territory transmission of power has been
resolved. The agreement isexpectedto goto Minisers for goprova shortly.

It remains to be seen how comprehensive the agreement on energy will be Indications are
that it might still leave a number of trade barriers intact. If true, thiswould be a disappointing
outcome.

Impetus from a U.S. Ruling

The key U.S. regulatory ruling by the Federal Energy Regulatory Commission (FERC)
driving the AIT’ s energy negotiations essentially makes it impossible for Canadian utilities to use
American transmission lines when selling electricity south of the border unless reciproca accessis
provided to suppliersof U.S. electricity who might wish to sell to Canada. The ruling, which
blows open the long-standing reluctance of provinces to “wheeling” power across either national
or provincid boundaries, presents more of a probdemfor some than others. Manitoba, for
example, is unlikely to have to provideU.S. suppliersreciprocal access in the foreseeal e future
sinceit isalow-cost, net exporter of power. Hence, the province favours abiding by the FERC
ruling in order to maintain secure accessto for its electricity exports south of the border. Other
provinces, such as British Columbia, have permitted wheeling for sometime. Ontario, on the
other hand, rdies on U.S. dectricity suppliers at times of peak demand, and opening its grid to
out-of-province utilities representsa significant changein pracice. Cormpounding the complexity
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of the issue is the continued acrimony over Churchill Falls.

Despite these challenges, the FERC ruling, combined with the fad that most provinces
had already committed to the principle of crossterritory transmission access made agreement on
the cross-boundary trangmission of el ectricity relatively straightforward inthe end. The mgor
sumbling block has been Ontario, which has had to deal with important issuesinvolving Ontario
Hydro, and preferred to wait for the provincial commission and review panels examining these
broader matters to complete their work.

We cannot help but wonder whether, if governments had had an energy agreement in
place that encouraged t he development of a national power grid and the creation of more efficient
transmission linkages between provinces, whether the severity of the power disruptions caused by
the recert ice stormthat hit western Quebec and Eastern Ontario could have been mitigated.

Other Energy Issues Still up in the Air

There area number of other outstanding issuesinthe energy sector and it is not dea how
they were dealt with in the negotiations. For example, provincia regulations, including licensing
and rate setting, limit accessin the distribution of natural gas. Provincial and territorial
regulatiors regarding energy peformance standardsfor buildings and equipment are not
harmonized. A resolution of these mattersisimportant to achieving a comprehensive agreement
on energy.

Communications

Communications servicesand telecommunications fadlities are under federal jurisdiction.
This was confirmed by a 1989 Supreme Court dedsoninthe caseof CNCP vs. Alberta
Goveanment Telephone. Consequently, provinces and territories can not impose barries to
internal tradeand Canada enjoys alargely barrier freeinternal market in communications services

Chapter 13 of the AIT, which was modelled on the corresponding chapter of NAFTA,
does not really add much to the provisions of the federd Tdecommunications Act as it was not
necessary. It prohibits governmentsfrom discriminating in providing accessto public
telecommunications networ ks and services and government monopolies from engaging in anti-
competitive behaviour in non-monopoly markets. The language isthe same asin the
Telecommunications Act.

Sasktel’s Exemption

The chapter contains a provision that exempts the Saskatchewan crown
telecommunications company. T hisis the same exemption contained in the T elecommunications
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Act. Under the Act, it can only be terminated at the request of Saskatchewan or after October 25,
1998 (the fifth anniver sary of the passage of the Act) by federal Order in Council. Inthe
meantime, the province undertakes to continue to reduce the differences between its policies and
measures and those of the federal government. Thisis an obligation that goes beyond that
contaned in the Teleconmunications Act.

Governments do not need to take further actionto liberdizeinternd tradein
telecommunication services.

Transportation

Chapter 14 bars governments from discriminating against carriers fromany other
province It prohibitsany measurethat restricts or prevents the movement of trangportation
services across provincial and territoria boundaries or that creates an obstacle to trade in
trangoortation services. It also commits governmentsto reconciling differences in a widerange of
regulations governing motor vehicles, including safety standards, weights and dimension rules,
bills of lading, tax administration and operating authority requirements for extra-provincial
trucking operations.

Generd and specific goalsfor regulatory harmonization and the elimination of barriers
were set inthe AIT. All governments agreed to harmonize standards and regulations affecting the
transportation of goods and passengers. They also agreed to implement the National Safety Code
Standards and to eliminate economic licenses (operating authorities for extraprovincial motor
carriers.

A detailed work plan has been prepared and some progress is being made, but the work
load is heavy and much remains to be dore.

Completion of Deregulation of Trucking Except for Safety

There has been progressin phasing out the non-conforming measureslisted inan annex to
the chapter. The federal government already has the enabling legidation in place to repeal Part 111
of the Motor Vehide Transport Act, 1987 effective January 1, 1998. Thiswill eliminate
oper ating authorities for the intra-provincia operations of extra-provincial motor carriers and
substantially complete the deregulation of the trucking industry nationdly. British Columbia,
Manitoba and Saskatchewan have agreed to deregulate intra-provincial trucking. Only Quebec
will retain regulation of local bulk trucking.

In the Motor Vehicle Transportation Act Review discussion paper released in April 1997,
the federd government proposesto focus on safety fitness performance of extra-provincid motor
carriers and to eliminate most of the remaining economic regulations of both extra-provincial
truck and bus carriers.. A National Safety Code for Motor Vehicles hasalready been established

21



with the exception of the Compliance Review Safety Rating which is still under devdopment. In
the future, if the federal gover nment hasitsway, carriers will be required to obtain a safety rating
rat her than an operaing authority.

Bus Transportation

In the area of bus transportation, there is less agreement among governments. Thereisa
consensus among governments on the proposed deregulation of charter buses and bus parcel
express, but no agreemert on the more contentious issue of the deregulation of scheduled bus
service.

Little Progress in Liberalizing or Removing Listed Measures

There has, asyd, still been little progress to report onthe commitment to liberalize or
remove listed measures specified in another annex to the AIT even though the agreement required
Transportation Minigersto meet and try to make some progresson the issue. A problem with
the initial agreement is that no timetable was established for dealing with listed measures.

Bills of Lading and Reducing Administrative Burdens

On other fronts, progress has been made in developing aCanada universal hill of lading as
required and work is underway on a North American bill of lading. The federal government has
announced that it will regulate bill of lading requirementsfor extra-provincial motor carriersif
necessary to achieve nationa consistency. A harmonized arrangement is now in place for fuel and
sales tax and vehide regidration administration. These reforms are important in reducing paper
burden for extra-provincial carriers and facilitating interprovincial shipments.

No Extension of Chapter to Municipal Governments

There was a commitment in the initid agreeament to extend coverage of the chapter to
regional, local, district and municipal governments. However, the Council of Minigers
Responsible for Transport and Highway Safety have informed the Committee on Internal Trade
(CIT) that they are unwilling to proceed because they believe this extenson fdls outsde their
juridicion. Some observe's have argued that the extensonisunnecessary becausethis sector
falls under provincial jurisdction and is thus already under the AIT.

Ministers Don’t Keep Public Informed

The Council of Trangport Minigters has not kept the public well informed of their
decisions and their rationale. No press release was issued after the meeting last year. The annual
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report on progress in implementing the chapter that was prepared as required by the Agreement
was provided to the Committee on Internal Trade but has not yet been published.

Environmental Protection

The environment chapter of the AIT makes few commitments of Parties and sets out no
deadlines, beyond arequirement to notify, by July 1997, of measures that do not conform with the
Chapter. However, environmental Sandardsis one areawhere recent progress has been made in
harmonizaion, despite the absence of firm requiremerts and timetables in the AIT.

Progress in Achieving Harmonization

In January 1998, environment ministers across Canada, with the exception of Quebec,
signed the Harmonization Accord that will give provinces more control over the reguation of air,
water and land standards. The intention behind the Accord was to reduce the duplication and
overlap resulting from joint federal and provincial jurisdiction over environmental maters. Quebec
refused to sign the acoord on the grounds that it did not go fa enough. The government of
Quebec would have preferred that the federal government formally amend its legislation to reduce
overlap and duplication among jurisdictions.

Harmonization of environmenta standards and assessment procedures is an important
issuefor Canadian business. The hodge-podge of overlapping regulatory regimes adds to
compliance costs often without achieving acommenaurate increase in environmentd protection
levels. Common environmenta standards isatext-book example of the benefitsthat can result
fromintergovernmental cooperation, resulting in lower cost to business and greater bendfit to
citizens.

A Looming Dispute

The most notable development affecting environmenta regulation since the signing of the
AIT isthegovernment of Alberta s challenge of the federd government’s ban on the inportation
of andinterprovincial trade inMMT (seebox). The MMT dispute is significant for three reasons.
First, it islikely to be thefirst caseto proceed dl the way through the AIT’ sformal dispute
settlement process. Second, a NAFTA challenge of the same legidation is aso proceeding at the
sametime. Finaly, it puts the federal government, along time proponent of freer internal trade,
in the uncomfortable position of having to defend an internal trade barrier of its own making.
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MMT

MMT is agasoline additive designed to increase octane levels. Acting on the advice of motor
vehide manufacturersand environmentalists, who daimthat MM T damages vehide onboard
diagnostic systems and is harmful to health and the environment, the federal government introduced a
bill in April 1996 to prohibit imports andinterprovincid shipmentsin MMT. The bill received Royal
Assentin thespring of 1997.

The government of Alberta has brought the case in the interests of oil producersin the
province |t takes issue with the trade restrictions, noting that if MMT is truly harnful, the logicd
way to proceed would be to ban the subgancealtogethe. However, Alberta argues that thefederal
govenment proceeded by way of trade restriction, instead of a ban becausetests of MMT’ s effects
yield results that are ambiguous. In particular, tests conducted by Health Canada conclude MMT is
non-toxic and the substance does not appear on Environment Canada' s Priority Substances List for
Toxic Substances. For its part, the federal officials dte U.S. studes that demonstrate MMT to be
harmful to the environment and note that the majority of U.S. refiners refuse to use the substance,
despite thefact that a court casein the late 1970s, which was dedded on alegal technicality, pamits
its use

Consultations betweenthe two governmerts unda Chapter 15 of the AIT endedin a stalemate
in July 1997, prompting the government of Albertato indicate itsintention to proceed to the next stage
of the AIT’ s dispute settlement mechanism set out in Chapter 17 of the Agreement. A five-person
panel has been selected, to be chaired by University of Manitoba professor Clay Gilson and including
former Ontario Premier, Bob Rae. A public hearing, expected to last two days, has been dated for
April in Ottawa. Chapter 17 sets out provisionsfor the pand to seek expert advice, a gep this pand
will probably take, giventhe complex scientific issuesinvdved inthis case. The panel must produce
its report within 45 days of conpletion of the hearing.

Thegovernments o Nova Scatia, Quebec and Saskatchewan officially declared their suppaort
for the government of Alberta s position in the Chapter 15 dispute proceedings. The same provinces
are ex pected to support Alberta's postion a the Chapter 17 stage of the dispute.

In a complex twist to the case, MM T’ s sole manufacturer, Ethyl Corp. of Richmond, Virginia
launched a daim agginst the federal government for $350 million in conmpersation under the NAFTA
in April 1997. The casewill be thefirst brought under Chapter 11 of the Agreement which deals with
Investor State Enterprises. The NAFTA caseisunlikethat of the AIT in that its purpose is to seek
damages, not to have thefederal legislation changed or repealed. Thecase will be decided by
arbitrators established unde the United Nations Commissian on Intenational Trade Law
(UNCITRAL) Arbitration Ruesand is likely to bedetermined in early to mid-1998.

Ethyl Canada has also filed alawsuit with the Ontario Court Genera Division arguing that the
federal law invades provincial jurisdictionover propertty rights.
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Financial Services

Finarcial services are important ininternal trade and major obstacles to interprovincial
trade in finandal servicesexid. Y et they are not addressed by the Agreement. The manreason
for this anomaly is that Finance Ministers jealously guard their jurisdiction over the financial
sector and are reluctant to share it with Internal Trade Ministers.

There are separate processes underway under the jurisdiction of Hnance Ministers to deal
withissuesof overlap and duplication of finandal regulation But they have not focussed on
identifying barriers to interprovincial trade in finandal services and devel oping a work plan for
their elimination. They are consequently not aslikely to achieve quick progress in removing
barriers.

One initiative under the consumer-related measures and standards chapter of the
agreement that affects financial services and has already been discussed above concerns the cost
of credit disclosure.

Barriers Due to Regulatory Overlap and Duplication

The barriers impeding interprovincid trade in finandal services arise primarily because of
overlap and duplication between federa and provincia legidation governing financia ingtitutions
andfinancid services. An important barrier is the separate securitiesregulatory regimesin each of
the provinces and territories. While the twelve different regimes have been largely harmonized,
they still impose large additional costs on business for duplicate securities filings and related
disclosure documents and for the provison of other required information. This imposes
substantial extra burdens on Canadian business and increases the cost of raising capitd,
undermining our internationa competitiveness. Investorsaswell asbusnesses are pendizedin
that often new securities are not offered in some provinces and territoriesor at al because of the
additional paper burden entailed in complying with the regulatory requirements in the different
jurigdidions. Internaional companies often avoid making their offeringsavailable in Canada for
this same reason.

A National Securities Agency

An obvious solution to this problemwould be to establish a National Securities Agency
(NSA) that would facilitate access to Canadian capital markets and give Canada a national voice
ininternational fora on securitiesregulation. Thisisaso becoming increasingly necessary in a
time where securities are being sold out of call centres and | nternet sites that are often outside the
jurisdiction of provincial regulators.

While the establishment of a National Securities Agency was identified as an important
short-term goal at the 1996 First Mini stersconference, there hasbeen little progress since. In
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January 1997, the federal Minigter of Finance sent a letter to his provincial colleagues responsible
for securities regulation asking for their views on a draft memorandum of under standing on a
NSA. The proposa reportedly faces resistance from some of the provinces including most
notably British Columbia and Quebec. Even Ontario has become less enthusiastic about the idea
because of its concerns over the lost fee revenue from the Ontario Securities Commission. At the
same time, globaism and technology have been making the case for aN SA increasingly
compelling.

Trust and Loan Companies

The regulation of trust and loan companies used to be an area where overlapping and
duplicate regulations were a barrier to trade in financia services. Over time these barriers have
become less economically significant as the trust industry has diminished in size. Many trust
companies have been taken over by banks. The proposed takeover of National Trust by the Bank
of Nova Scotia will leave no large provincially incorporated trug companies operating in Ontario.
Regponghility for regulating the solvency of trust companies taken over by barks is transferred to
the federal government. Under the old “equals approach” to regulation applied in Ontario and
some other jurisdictions, these trust companies would gill have had to comply with the rulesthe
provincia regulators imposed on trust companies registered in Ontario. But the Conservative
government in Ontario has introduced legidation that will end this and leave the field of regulating
the solvency of trust companies operating in Ontario to the federal government. Other provinces
and territories mght follow suit.

Othe regulatory issues remain, however. Provinces and territories will continueto
exercise “conduct of business’ regulation ove federally regulated trust companies to protect
conume's and to mantain privacy. Saskachewan and Albertahave recently drafted legidation
retaining power toreguae “marke conduct.” Thetime is ripe for thefederd govemment to
attempt to bring all trust companies unde thefederd regulatory umbrdla and to seek to
harmonize provincia consumer protection and privacy regulation. Thiswould eliminate the
remaining barriers to interprovincial tradein this sector.

Insurance

Thereguaion of insurance companies and insurance brokers also givesrise to bariers to
interprovincid trade in insurance. Insurance companies must be licensed by the departments of
insurance in dl provinces and territories in which they do business. Requirements are often alittle
different. It can take new companies severad monthsto belicensed. New products aso must be
approved by provincial regulators. Statements must be filed with provincial regulators as well as
with the federal Office of the Superintendent of Financid Institutions (OSH). Often theforms
demand slightly different information. Federal and provincial audits arenot coordinated.
Insurance agents must be licensed inthe province in which they are selling the insurance which
can cause problems for telephone sales or inborder regions. Two of the provinces reguire
insurance agens to be provincial residents, which runs counter to the no residency requirements
rule of the labour mohility chapter.
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Provincial legislation and regulations governing insurance often differ significantly from
one province to another. Animportant initiative underway in the Atlantic provinces with the
involvement of the Insurance Bureau of Canada is the Regulatory Harnonization Project. Its
objective is to produce a common Insurance Act for the four Atlantic provinces.

Interestingly, there has been one dispute in the finandal service area brought up by an
insgurance broker. It never proceeded because it dealt with an exempt service (finandal services).

Credit Unions

Credit unions also face interprovincial barriers. Most of their depost business is not
affected because it islocal. But securities regulations impede their ability to offer other financial
productsto their customers. Overlapping regulations canbe a problem Locals are regulated
provincially, but centrals federaly. In British Columbia, an agreemert has been reached so that
OSFI will do ingpection one year and the provinces and territoriesthe next. The existence of nine
different deposit insurance corpor ations also complicates business.

Need for More Harmonization of Regulations

There is a separ ate process under Finance Ministersto harmonize the regulation of the
financial sector. In theory, it should result in reduced barriers to interprovincial trade in financial
services. But this processhas not been given ahigh priority by Finance Ministerswho are more
concerned about other matters.

To ensure an explicit focus on eliminating barriers to interprovincial trade, financial
services should be formally brought into the AIT. Finance Ministers should be charged by first
minigers to negotiae a finandal services chapter and to develop a work plan to eliminae barriers
in interprovincial trade in finandal services. Being part of the AIT would be anindication that
governments have increased the priority they attach to liberalizing interprovincial trade in finanaal
services and would make the process of removing barriers nore transparert.
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AN ASSESSMENT OF THE INSTITUTIONS THAT MAKE THE AIT WORK
Federal-Provincial Committees

The Committee on Internal Trade (CIT) made up of federal, provincid and territorial
minisers respongble for internd trade has overdl responsibility for the AIT. This Committeein
turn takes its political direction from First Ministers.

Different sectors are the responsibility of committees of sectoral ministers. For instance
the labour mobility chapter of the agreemert is the responsihility of the Forum of Labour Market
Ministers the energy chapter theresponsibility of energy ministers the agriculture and food
goods chapter the responsibility of agricultural ministers, the chapter on natural resources
processing the responsibility of natural resour ce ministers, the transportation chapter the
responsibility of trangportation minigers, and the environment chapter the responsibility of
environmert ministers.

Understandably, sectoral ministries havetheir own priorities which are often not related to
internal trade. The ability of the CIT to provide leadership and direction in a specific sector is
very much afundion of the power of the ministriesinvolved. The lack of progress in removing
barriersin the agricultural and natural resour ce sectors reved's the importance of agriculture and
resource ministries. And the absence of afinancia service chapter istestimony to the
overwhelming influence of finance ministries. First Ministers need to give Internal Trade
Ministers a stronger mandate to provide leadership to sectoral ministers and to ensure that
removing barriers to internal trade is one of their highest priorities.

Following the cond usion of the original agreement, the CIT has displayed a reluctanceto
provide strong leadership in meeting the deadlines specified in the agreement for completing
unfinished business. The Committee is hamstrung by the requirement that al its decisons must be
unanimous. The unanimity requirement prevents the CIT from tackling the difficult issues head
on. Other forms of decision rulesthat are much less restrictive are utilized abroad. In the
European Union, for instance, the Council of Ministersmakes all its dedsons based ona form of
qualified majority rule with we ghted voting. Each member state isgiven acertain number of
votesdepending onitssize and importance. The number of votesallotted goes from tenfor
Germany, France, I taly and the United Kingdom to two for Luxembourg. 1 nanother areaof the
world, Australia, the general rule in Commonwealth-state councils is majority rule2 However, a
particularly innovative example of qudified majority rule was followed in the Australian Loans
Council which is made up of representativesof the Commorwedth and state governments In it,
the Commonwealth hasthree votes (two plus one for the Chair) to one vote for each of the sx
dates. The very fact that amgority vote can be taken fosters agreement among the partiesin
Australia. Similar qualified mgority voting schemes which could be devel oped for Canada.,
would also encourage agreement. T here are adso Canadian precedents for less restrictive
decision-making rulesthan unanimity. Under the 1982 Constitution Act, atwo thirds mgjority of
the provinces and territories with over hdf of the country’s population is the general amending
formula To make changes in the Canada Penson Plan the agreement of seven out of ten
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provinces is required.

The CIT has not tried to break out of the unanimity straightjacket confining it and has
instead been content to let officiastoil away in the background trying to negotiat e the remaining
issuesin a climate lacking in political urgency. It was asif the Committee were afraid to tackle
the difficult issues for fear of failure and the political costs that this would entail .

Thefact that the Committee dlowed dmost two yearsto eapse between its latest meeting
in February 1998 and its previous in June 1996 suggests that it has not played akey rolein high
priority negotiations such asthe extension of the procurement agreement to the MASH sector and
the completion of an energy chapter. The Committee s preferred strategy is to wait until thereis
an agreement in the bag and then to meet to ratify it and take the public credit. Moreover, the
Committee has also not yet published its annual report on the functioning of the agreement. By
all measures, the Committee has not provided the type of vigorous leadership required to make
the AIT work and to create an barrier free intemal market from coad to coad.

Internal Trade Secretariat

Within the last year and a half, the Internal Trade Secretaria required by the AIT was
finally established inWinnipeg. The ITS is agnall organization designed to provide
adminidrative and operational support to the CIT, working groups and other committees Its
minuscule $800,000 a year budget reflects its modest responsibilities. These include assisting the
CIT to prepare the annual report and providing support to sectoral negotiating groups.

The ITSdoesnot have an explicit mandate to provide the public with information on the
AIT. ltseffortsto date have been limited to estallishing an Internd site to providing information
on the agreement and to preparing a study of trade barriers.* Its reporting relaionship to the CIT,
which requires aconsenaus for any decision, prevents the TS from serving as a championfor
freer internal trade. Virtually every decison of the ITSto spend money, no matter how trivia the
amount, must beapproved by the CIT. Thismakesit difficult, if not impossible, for thel TS to
carry out any studies of any provincid or territoria practices that might be regarded as sensitive
by any of the provinces and territories.

The IT S hasdone agood job of assisting in the resolution of disputes. But there have
been some complaints from provincial governmentsthat the I TShasnot clearly communicated to
them when provinces and territories have failed to comply with the AIT. Evidently, the ITS bends
over backwards to soften its criticismto such an extent that even those provinces and territories
that are to blamefor not meeting negotiating or implementaion deadinesclaim they fal to
recognize themselvesinthe I TS progressreports. Thel TS sexcess of diplomacy apparently
stems from its reporting relationship to the provinces and territories through the CIT and,
posshbly, from concernsthat it will offend itsbenefactor governmentsand, thus, jeopardize its
funding.
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The ITS should provide more information to the public on the functioning of the AIT.
Regular reports should be issued documenting digputes under the AIT and thar resolution. It
should also communicate more clearly with governments and the businesscommunity, as well as
with the general public, on the compliance obligations of particular governments.

Dispute Resolution

The overriding objective of the AIT’ s disput e settlement provisions isto encourage the
resolution of disputes in a conciliatory, cooperative and harmoniousmamer. The avoidance of
disputes, as opposed to thelitigation of disputes, was the chigf goal underlying the Agreement.

Most chapters of the AIT have their own dispute avoidance and reduction provisions, and
thexe typicdly call for consultations between disputing parties and reference to a committee of
relevant Ministers. Only if the matter remains unresolved, once the procedures set out in the
appropriate chapter have been exhausted, ar e disputing gover nments entitled to proceed to the
formal procedures sets out in the general dispute settlement Chapter 17.

Chapter 17 requires gover nments to undergo a further round of consultations. If the
consultations do not result in the resolution of the dispute, either government can request the
mater be referred to the CIT for assistance and, as afinal stepinthe process, to adispute
settlement panel.

The AIT’ s digoute settlement provisions have been criticized for failing to provide direct
accessto companies and individuas seeking redressfor internal trade barriers, for thelong time
frames it provides for theresa ution of digoutes and for thefact that deddons of the dispute
settlement panels are not binding on governments.

Table 1 shows the Internal Trade Secreariat’ srecording of the number and status of
disputes that have arisen since theentry into force of the AIT.
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TABLE 1: NUMBER & STATUS OF COMPLAINTS UNDER AIT SINCE ENTRY INTO
FORCE OF THE AGREEMENT
(Updated December 10, 1997)

CHAPTER DROPPED/ DENIED PENDING NO BASIS/ RESOLVED/ | TOTAL

NO ACTION EXPIRED/ UPHELD
EXEMPT

5 0 11 1 3 6 21

PROCUREMENT

6 1 0 0 0 0 1

INVESTMENT

7 2 2 2 2 1 9

LABOUR MOBILITY

9 0 0 1 0 0 1

AGRICULTURE

10 1 0 0 0 0 1

ALCOHOLIC

BEVERAGES

14 0 0 0 0 0 0

TRANSPORTATION

15 0 0 1 0 0 1

ENVIRONMENTAL

PROTECTION

TOTAL 4 13 5 5 7 34

SOURCE: Internal Trade Secretariat

According to the I nternal Trade Secretariat, atotd of 34 disputes arose between July
1995 and December 1997.%> Of the disputestabulated by the Secretariat, four were dropped or did
not proceed, thirteen were denied, five werefound to have no basis, were out of time or
concerned measures that were exempt from the Al T, sevenwere resolved or upheld and five are
still pending. Based on the Secretariat’ s accounting, therefore, of the 29 disputes that have been
fully addressed since the entry into force of the AIT, seven have been resolved or upheld, a
success rate of 24 percert.

An analyssof disputes by sector shows aninteresing pattern. The larges number of
disputes (21) concerned procurement issues. Procurement matters also congtituted six out of the
total seven disputesthat were resolved or upheld. The large number of procurement cases and
thelir relatively high success rate (30 per cent of completed cases) is largely attributable to the fact
that Chapter 5 provides very spedfic provisions governng the condud of public sector
procurement and bid challenge procedures. It also provides for businesses to directly challenge
federal government procurement decisions to an arms-length, quasi-judicid body (the Canadian
International Trade Tribuna), without going through a screener or having to be represented in the
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dispute by their provincial or territorid government.

Labour mobility issues represented the second largest number of disputes tracked by the
Internal Trade Secretariat. Of the nine casesrecorded, and seven completed, only one was
resolved or upheld.

The one case lodged involving the AI T’ sinvestment provisions and the single case
concerning dcoholic beverages were dropped.

Asyet, there have been no disputes that have proceeded asfar asthe establishment of a
dispute settlement panel under Chapter 17. Thefirst candidate to go this distance might well be
the Government of Alberta's chalenge of the federa government’ s legidation concerning the
importation of and interprovincial trade in manganese-based fuel additives (MMT). The case has
exhausted the digoute resolution procedures of Chapter 15 without reaching a solution and has
proceeded to the dispute settlement provisions set out under Chapter 17. The margarine
colouring dispute launched by the Government of Ontario against the Government of Quebec
might become the second case to proceed through to a dispute settlement panel.

Expeiencewiththe AT’ sdigute sttlemert provisions has been mixed. In the opinion
of most provinces and territories, the provisions have been successful. |ts proponents point to the
large number of issues that have been resolved through informal channels, maintaining that this,
rather than a multitude of high-profile intergovernmental battles, isthe true test of the AIT’s
worth.

This raises interesting questions, however, albout how best to measure the contribution of
the dispute resolution system, or indeed the AIT in general, in reducing internal barriers to trade.
Certainly, it isdifficult to disagree with its defender sthat a healthy roster of disputesis hardly the
best indicator of awell-functioning internal market. A crucia function of any dispute settlement
sysemisto discourage the proliferaion of barriers, and its mere existence can be hdpful in
achieving this. Moreover, in providing a forum for the peaceful negotiation of trade irritants, the
dispute settlemert provisions can prevent issuesfrom evolving into full-blown trade wars. On
the other hand, arelatively small number of contentious disputes could also indicate aladk of
awareness of the dispute resolution systemor frustration withwhat it contairs.

An effective dispute settlement system is anindispensable part of any agreement to break
down barriersto trade. Not only does it ensure that governments respect the commitments that
they have made but it also helps achieve progress where trade negotiatorshavefaled. A casein
point isthe AIT’s labour mobility provisions There, negotiators have set out a future game plan
and genera principles but wer e able achieve very little in the way of concrete progress for the
foreseeable future, mostly because a large number of impedimerts arethe responsibility of
professional associations and other non-governmental regulatory bodies. It might be that
Canad ans do not have the patience to wait through the long processof negotiationand arm
twisting that will be necessary to make process in this area. |mpediments to labour mobility, such
as the non-recognition of professional credentials, resonatesvery sgrongy with individuals. Quite
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possibly, aseries of individual challenges to provincial and territorial impedimentsinthe area of
labour mobility will achieve greater success at dismantling these unfair and inefficient barriers than
the provisions of Chapter 7 ever would.

To be truly successful in furthering the cause of freer interna trade, however, the AIT’s
dispute resolution provisions need severa important modifications. First, the rules set out in the
sectoral chapters have to be made more explicit, so that companies and individuals that encounter
trade barriers have some basis against which to evauate the merits of pursuing achalenge. As
noted earlier, the AIT is very spotty in thisregard. Some chapters are rules-based in nature,
whereas others merely set out watered-down principles and a future work plan

Second, for the dispute resolution provisions to be effective, individuals and companies
need access to the system  Unless Canadians know that it is possible to challenge barriers that
deny them work, capital and markets in other provinces and territories, there will belittle pressure
on governments to liberalize trade. Unfortunaely, too few governments have made efforts to
educate their citizens about the AIT and the recourse available to those who encounter trade
barriers. Moreover, in all but a few instances, individuals and citizensare denied direct access to
the dispute resolution system. While a dispute can proceed if the province or territory in which
the individual or business has a subgantial interes agrees to pursue it, itisnot impossible to
imagine a Situation where barriers ar e alowed to continue because governments themsealves have
adtakeinthem. If governmentstruly believein the principles underlying the AIT, they should be
prepared to hold themselves accountable t o Canadians who wish to chdlenge whether their
policiesand pradices adhere to the rulesset out inthe Agreemert.

Finally, the AIT’ s dispute settlement system needs some teeth if it isto advance the cause
of freer internal trade. Asit now stands, decisions of the panels are not binding on governments,
making it hardly worthwhile for companies to go to the expense and trouble of pursuing atrade
dispute. Governmerts are similarly unlikely to risk the ill-will that would come from tackling a
program or subsidy of aneighbouring provinceif there is nothing to force a changein actions
found to be inviolation of the AIT. The result isthat the digputes provinces and territories really
care about (such as the Ontario-Quebec condruction trades dispute) are dedt with through public
threds of retaliation, and not throughthe AIT. Others @ther never meke it past the provincid or
territorid screeners, are dropped before their successful resolution or languish for months and
months at the consultation stage.

It has been said that few high- profile trade disputes would focus attention on the AIT and
galvanize action aimed at reducing trade barriers. Indeed, the UPS dispute showed early promise
in this regard but fizzled badly down the stretch and ended up leaving many Canadians evenmore
cynical about the value of the Agreement. Hand-in-hand with a rulesbased sygem of sectoral
commitments, a dispute settlement systemcould do much to foder freer trade within Canada.

But Ministerswill need to agree to give the system some teeth if it is to accomplish this end.

33



A REPORT CARD ON THE AIT

Excellent

Good

Average

Needs Improvement
Failed

Grading Scale:

Mo AW

SUBJECT GRADE | COMMENTS/SUGGESTIONS

Procurement C High merks for governmerts for biting off as much as
they did at thetime of the original Agreement and for
meeting obligations to put into place anationa eectronic
tendering system. The* C"graderefleds theinability of
the CI T to negotiate a procurement agreement covering
the MASH sector and to reduce the list of excluded
crown corporations and services. If, however, aMASH
agreement covering all Parties is successfully negotiated,
the grade would beraised to A. If one or two provinces
do not sign on to the agreement, the grade would only be
raised to B.

Investment D TheAlT s investment provisions, and particularly, its
Codeof Conduct on Incentives ook good on paper but,
inredity, don't hold water. Mr. McKenna’'s aggressive
sales pitches on one Team Canada mission and Glen
Clark’s promi e to deny ferry shipbuilding contrects to
subsidized Quebec and New Brunswick firms are
testimony to the need for deare rulesin this area.
Premiers admitted as much at their latest First Ministers
Conference. Wewish themluck on thisscore.




L abour Mobility

A great weakness of this chapter is the absence of firm
deadlines with virtually all obligations requiring
compliance only withina “ reasonable period of time.”
Nevertheless, it must be admitted that, within the
framework of this unamhitious timeteble, the process of
implementing the chapter has gotten underway. The
Forum of Labour Market Ministers prepared a work plan
for implementing the obligations of the labour mobility
chapter. The first annual report on the chapter is aready
available on the Internet site and the second annual
report is scheduled to be released in the near future. A
letter was sent out in July 1996 as required asking non-
govenmentd regulatory organ zationsto comply with
the chapter and providing detailed guidelines. A new
programwas created to provide finandd assistance to
occupationd regulatory bodiesto help them remove
interprovincial barriers to the mobility of workers
Nevertheless progressinreducing regulatory barriers to
labour mobility has been disappointingly dow. The redl
stumbling block has been the unwillingness of regulatory
organizationsto act expeditioudy. Instead of being
given areasonable period of time, a target date should be
specified. The Ontario-Quebec dispute over
construction labour mobility, which had to be settled
outside of the agreement under threat of retaliationisa
disappointment.

Agriculture and Food

This mark woud have been anF, had it not been for
minor progress in some areas, including dimination of
the WGTA and discussions pertaining to technical
standards and barriers. Quebec’s refusal to meet
obligations to abolish its prohibition on coloured
margarineis very discouraging, since thiswas one of the
few gecific barriers identified for elimnaion. We are
disappointed generdly that the chapter iswholly lacking
in ambition to address the impediments to trade that
would enhance the competitiveness of the agri-food
sector, and particularly the supply-managed industries.
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Consumer-Related
Measures and
Standards

Minisers deserve a passng mark for achieving virtudly
all their commitments in Chapter 8, albeit somewhat
behind schedule. Their breskthroughsinthe area of
direct sdling and upholgtered and stuffed articles, while
not stupendous in terms of volumes of trade involved,
are an important indication of what can be achieved
through good will, hard work and a spirit of cooperation.
Thisis anareareplete with internal trade barriers,
however, and there is much work left to be done. We
encourage Ministersto complete implementation of a
nation-wide cost of credit disclosure system and to take
on new barriers and inefficiencies in the area of consumer
meaures and standards.

Alcoholic Beverages

Most of the barriersto interprovincid trade in acoholic
beverages have been eliminated, but thanks to the need
to meet inter national obligations and no thanks to the
AIT. No progress has been made in diminating the
remainng barriers specified inthe alcoholic beverages
chapter of the agreement.

Natural Resources
Processing

Ministers deserve afailing grade for their effortsin the
area of natural resources. Not only did they set very
unambitious goalsfor themselves at the time the AIT
was first crafted, but they have displayed a very minimal
effort in meeting the few commitments that were made.
Asaresult, numerous restrictions still exist that limit the
extraction and processing of raw resources to only local
operators, to the considerable disadvantage of fish
processing plants, sawmillsand processors in other
provinces and territories. Thisisa clear case of narrow
self-interest winning out againg greater national
efficiency and conpetitiveness.

Energy

By dl rights, the absence of an energy chapter from the
original agreement should have meant an Fin this area.
However, negotiations have tak en place since the
Agreement was signed, abeit behind schedule and
spurred by reguatory developmernts south of the border,
not by theinitiative of energy Ministers. T he agreement
reportedly reached by Ministersshould result in a more
efficient use of our electrical grid and cheaper electricity
costsfor Canadians. Full markswill be awvarded in the
next report, provided the agreement dealswith all of the
outstanding energy issues.
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Communicetions

Since communications services and telecommunications
facilities are under federa jurisdiction, the Canadian
market for telecommunicationsservicesis largely barrier
free. A le remaning exemptionfromthe obligations of
the TelecommunicationsAct for Saskatchewan’s crown
telephone company isinthe process of being phased out.

Transportaion

Much work set out in Chapter 14 of the AIT remains to
be done. Areaswhere progress islacking include the
dereguldion of intraprovincial trucking, the extenson of
the provisionsto regional and municipal governments
and the removal of listed measures. Furthermore, the
Council of Transport Ministers has not kept the public
well informed - no press release was issued atter its
meeting last year, and its annual report, whichwas
provided to the CIT, was not released.

Environmenta
Protection

The chapter makes few concrete commitments inthe first
place and providesno deadlines for achievingresults. In
spite of the AIT’ s weak nesses, however, al environment
ministers except Quebec’s have recently signed a
Harmonization Accord intended to reduce overlap and
duplication between federal and provincial governments
in environmental regulation. Good work.

Financial Services

Financial services were excluded from the AIT because
Finance Ministerswanted to protect ther turf from
interfering I nternal Trade Ministers. Not surprisngly,
given that reducing barriers to interprovincid trade in
financial services has not been a priority of Finance
Minigters, there has been very little progressto date and
that which has occurred has been morethe result of
circumstances than design.

Federal-Provincial
Committees

There has been a significant deterioration in performance
of the CIT since negotiating the initial agreement.
Deadlines for extend ng the procurement provisionsto
the MASH sector, reducing the list of entities excluded
from the procurement chapter, the completion of an
energy chapter aswell as anumber of lessimportant
deadlines were al missed. The CIT has not provided
effective leadership to the other federal-provincia
committees in championing the AIT.
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Internal Trade
Secretariat

The ITS wasslow ingetting up and running and has not
yet published the annual report for the first year of the
agreement. TheITS's performance is hampered by the
CIT which keepsit on atight leash. A complaint has
been that the I TS has not always communicat ed clearly
to provinces and territories when they were not in
compliance with the AIT.

Digoute Resolution

Thedispute resolution areaisdifficult to fully evaluate
because there has yet to be a dispute to proceed to the
formal stage of panel hearing and ruling. On the posditive
side, the system hasprovided a forumfor govermments
to peacefully resolve alarge number of trade irritants.
We cannot help but suspect, however, that the tendency
for governments to deal with important disputes through
the media or hilateral negotiations, rather than the AIT,
sigrals the inadequacy of the sygem. A higher mark
would be given if governments were to agreeto give
bug nesses and individuals direct access to the dispute
resolution system and to make the decisions of the
dispute resolution bodies binding on government s found
to have broken the rues of the AIT.

Overdl Grade

After getting off to a good start, the AIT has
unfortunately gotten bogged down and performance has
deteriorated significantly. Important commitments to
extend the procurement chgpter to the MASH sector,
and to reduce the list of excluded government entities
have not been met. The process of obtaining compliance
of regulatory bodies with labour mobility provisonsis
proceeding with glacial Slowness. Investment disputes
between provinces have cast acloud over the
Agreement. Timetablesfor actionin amogt al of the
sectoral chapters are being missed. Governmerts need
to renew their commitment to creating a barrier free
internal market and get the process moving again more
quickly on almost all fronts.
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THE NEXT STEPS
Get on with Completing the Unfinished B usiness

The Premiers at their August 1997 conference in St. Andrews, New Brunswick agreed
that a push should be put on to conplete the unfinished business under the AIT.® Thisincludes:
the conclusion of a MASH agreement; areductioninlist of excluded entities the compl etion of
the energy chapter; the compliance of regulaory bodies with labour mobility provisions; and a
review of the scope and coverage of the Agricultural Chapter. They also agreed to instruct the
CIT to examine as amajor priority, potentia clarifications and improvements to the Agreement’s
Codeof Conduct on Investment Incentives TheCIT was d 0 asked to conclude aworkplan with
deadlines for completion of negotiations withinsix months. Y et months later little work has been
done.

It is about time that the Premiers got more serious about making the AIT work. Thiswas
exactly what we urged in last year’sreport - finish the job that was started. The deadlinesin the
agreement have been allowed to passtoo often without the promised adion. Thepolitical will to
turnthe AIT into a reality hasbeen sadly lacking for too long. We are very disappointed that a
process that was so optimigically launched with so much flourish by the CIT hasbeen allowed to
become bogged down inbureaucratic inertiaand byzartine federal provincial diplomacy.

But Even More Needs to Be Done

Just completing the urfinished business under the existing AIT is not enough, however.
Canadians have to be better informed of their rights under the Agreement. And these rights have
to be expanded by the development of a rules-based dispute settlement system that isfully
enforceable and that allows effective access by private parties and not simply by governments.
Only when Canadians become nore militant in pursuing their rights under the AIT will internal
trade barriers begin to come down under the combined onslaught of public opinion and legal
pressure.

Aningitutiond reform that would be helpful in creaing abarier-free internal market is
the establishmert of an Internal Trade Commission. Unlike the existing Internal Trade
Secretariat, the ITC should be an independent agency with full powersunder the InquiriesAct. It
should be charged with publicly identifying barriers to the free flow of goods and services, labour
and capital across interprovincial boundaries. The ITC should be given an adequate budget to
carry out its responsibilities and should not be put in the Straitjack et of having to obtain the
unanimous approval of the federd, provincia and territoria gover nments before taking action.

We adso believe that one of the foremost opportunities for progress restsin changing the
decision making process of theCIT so that al decisions are made by some form of mgjority rule,
and not by unanimity or consensus asis currently the case. That is, we firmly believe that no one
gover nment should be able to prevent or delay other governments from fulfilling the obligations
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and commitments they undertook when they signed the AIT under the prescribed time frames
agreed. We therefore encourage the CIT to proceed with its trade-liberalizing agenda without
making any concessions or delaying time linesto accommodate a single, or aminority of,

recacitrant gover nments that may be resisting trade-liberalizing measures for whatever reason.

CONCLUSIONS AND RECOMMENDATIONS

Further effortsto encourage internd trade will pay large dividendsin terms of economic
growth and job creation across the country. Equally asimportant, it is crucia to the country’s
survival that we do something concrete to denonstrate that Canada can be mede to work better.
Free access to markets, labour and investment capital across the country will establish the strong
base that will allow Canadian firms to grow and prosper and to take on the best competition that
the world has to offer. This can not help but to strengthen the ties that bind our country together.

Canadian governments need to pull together and deliver on their promise to strengthen
Canada s economic union, especidly with the spectre of another referendum in Quebec looming
ominoudy over our country’sfuture. The AIT took stepsin theright direction, but we ill have
much further to go. The Premiers have confirmed their commitment to reducing barriers to trade
among provinces and territories. Will governments follow through with concrete action?
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Recommendations

Spedfically, we recommend that:

The CIT beginto make decisions based on some form of majority rule rather than
unanimity;

All Crown Corporations be covered by the provisonsof the procurement chapter;
A more explicit Code of Conduct on investmert incentives be established,
induding an agreement that categorizesgovernment subsidies into those that are

permissible and those tha are not;

Firm and tight deadlines be established to diminate barriers to labour mobility and
regulat ory bodies be forced to comply through legislation if necessary;

A comprehensve MASH sector agreement be concluded with aminimum of de ay;

Remaining barriers in agriculture and food, acoholic beverages, natural resources
and transportation be seriously tackled,;

The energy chapter be completed forthwith, eliminating interprovincial barriersin
energy trade;

The financial sector be brought under the AIT and FHnance Ministers be assigned
the task of removing barriers;

A binding d spute resolution mechanism be estallished tha isaccessbeto private
parties and not just governments.
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ENDNOTES

1. The Canadian Chamber of Commerce, Interprovincial Trade: Engine of Economic Growth,
prepared with la Chambre de commerce du Québec, May 1995.

2. The Canadian Chamber of Commerce The Agreement on Internal Trade and Interprovincial
Trade Flows, September 1996. This earlier study provides a useful overview of the AIT for those
unfamiliar with how it works. The rules and principals embodied in the AIT and the ingtitutions
that make it work are all explained.

3. The commerts on the Australian experience are based on discussions with Douglas M. Brown
of the Queen’s University | nstitute of Intergover nmental Affairswho iswriting abook comparing
federal deasion-making structures in Australia and Canada. He contends that the Audralian
system works better in producing agreements.

4. E. Wayne Clendeming, Internal Trade Barriers in Canada: Final Report, prepared for the
Internal Trade Secretariat, March 31, 1997.

5. Several disputes have cometo our attention that did not form part of the ITS list, suggesting
that the Secretariat’ s accounting might be somewhat incompl ete.

6. Agreement on Internal Trade, News Release, 38" Annual Premiers’ Conference, St. Andrews,
New Brunswick, August 6-8, 1997.
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